THOVAS D HARR SON
| BLA 96- 76 Deci ded July 29, 1999

Appeal froma decision of the Deputy Sate Orector, WWah Sate
Ofice, Bureau of Land Managenent, denying sundry notice request for a
change of well operator. SR 95-8.

Afirned.

1. Al and Gas Leases: Generally--Ql and Gas Leases:
Royal ti es

A BLM deci sion returni ng unapproved a sundry notice in
which a party requests approval as operator of a well

w il be affirmed when ownership of the lease is equally
hel d, the decisionis wthin the discretion of the

aut hori zed of ficer and accords wth the public
interest, and the appellant fails to denonstrate error
in that decision.

APPEARANCES  Thonas D Harrison, pro se.
(PN ON BY ADM N STRATI VE JUDEE | RWN

Thonas D Harrison has appeal ed froman Qctober 17, 1995, deci sion of
the Deputy Sate Drector, Mneral Resources, Wah Sate fice, Bureau of
Land Managenent (BLNV), affirming the Mbab Associate D strict Mnager's
(ADMs) August 31, 1995, decision returning unapproved Harrison's August
21, 1995, sundry notice request to change the operator of the Horse Point
No. 2 Wl fromthe National Fuel Gorporation (National) to Harrison. The
well is located on Lease UTU 05084 in sec. 11, T. 16. N, R 23 E, St
Lake Baseline & Meridian, Gand Gounty, U ah.

The record indicates that the operatorship of the well has been a
source of contention between Harrison and Anpol ex (Texas), Inc., and nore

recently, between Harrison and J.C Thonpson, president of National. In an
Cctober 12, 1994, order, the ADM Mab D strict, approved Harrison's sundry
notice request to becone operator of the well. The ADMstated in that

or der:

There seens to be an ongoi ng di spute between you and Anpol ex
(U3A), Inc. as to who shoul d operate the well. The [BLM w |
recogni ze, as operator, any qualified entity who properly applies
and can verify bond adequacy. You are currently recogni zed as
operator. Ve suggest you coordinate with Anpol ex and cone to an
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agreenent on who wll operate the well. This nonsense of
changi ng operatorship on a weekly basis is not hastening the
well's return to production.

As this well has remained idle for nearly a decade, we
believe that a well test isin order. Wthin 30 days of receipt
of this request, submt a proposal to conduct a production test
onthe Horse Point No. 2 VélI. Failure tofollowthis witten
order wll result in appropriate enforcenent action being taken.

Efective Novenber 1, 1994, National purchased Ampol ex's interest in
the well. By sundry notice filed Novenber 25, 1994, J.C Thonpson,
president of National, requested approval as operator of the well. n
January 23, 1995, BLMreturned Thonpson's sundry notice unapproved, stating
that a nore recent request, filed by Harrison, had been approved, and that
Harrison had "proposed to test the well this spring.”

n January 26, 1995, Thonpson submtted anot her request to becone
operator of the well. In his cover letter, he inpugned Harrison' s
reporting record on an adjacent well. O February 1, 1995, the ADM
approved Thonpson as operator of the well.

In a February 27, 1995, decision denying a request by Harrison to
assune operatorship of the well, the ADMstat ed:

Hstorically, as operator of this and other wells, you have
establ i shed a very poor record of conplying wth production
reporting requirenents. Qur files contain six "Notices of
Nonconpl i ance--Fai l ure to Report Production” issued to you by

M neral s Managenent Service (M) for this reason al one. The
nost recent of which, issued February 15, 1995, is for a 17 nonth
period of non-reporting from Septenber 1993 t hrough present.

h March 20, 1995, Harrison sought Sate Drector review of that
decision. In an April 7, 1997, decision, the Deputy Sate Orector
reversed the February 27, 1995, decision, stating:

Lease UTU 05084 has two Lessees of Record Title (LORT) wth
no severed operating rights, Harrison and National Fuel Corp.[,]
each having 50 percent. Both Harrison and Thonpson have $25, 000
bonds. V& recogni ze the one party as operator who has interest
inthe lease. Therefore, Thomas Harrison is recogni zed as the
operator of record and is liable for all operations conducted on
Horse Point Nunber 2 well. perations wll be covered by
Harri son's bond UT-0295.

Thereafter, on April 25, 1995, Thonpson agai n applied for
operatorship. @ June 12, 1995, the ADMapproved Thonpson as operator. As
a condition of approval, BLMspecified that a well test was to be perforned
bef ore August 31, 1995.

h August 21, 1995, Harrison filed a sundry notice requesting that he
be approved as the operator of the well. 1In his August 31, 1995, deci sion,
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the ADMnoted that while Harrison owned 50 percent record title, National

al so owned 50 percent and had shown a good faith effort by preparing the
wel | for the required production test, which Harrison, during his tenure as
operator, had not done. The ADMr ul ed:

National Fuel Gorporation has been properly recogni zed as
the operator of the subject well, and they clearly wsh to renain
operator. V¢ have no reason to believe that they have not, or
Wil not operate the well in the best interest of the public.
onsidering the history of this well, we do not feel that
changi ng operatorship at this tine woul d hasten production or in
any other way benefit the | ease. Therefore, your request to
assune operatorship of the Horse Point No. 2 V| is being
returned to you wthout approval .

In the decision here bei ng appeal ed, the Deputy Sate Drector stated:

At the tine of our April 7, 1995 decision, Harrison and
National were both | essees; however, because Thonpson [chose] to
operate as an individual rather than under the |essee[']s
corporate nane, our deci sion was to recogni ze a | essee operating
as itself. On April 20, 1995, National proposed to operate the
wel | under corporate nane and provi de bond coverage utili zing
surety consent fromThonson' s bondi ng conpany. National was
recogni zed by the Mbab ADMon June 12, 1995.

Further, the Deputy Sate Drector observed that National had
conducted a well test, obtained a right-of-way for a gas pipeline, and, at
the tine of the decision, was proceeding wth construction of the pipeline
to place the well in production. The Deputy Sate Drector noted that
Harri son had conducted no such activities while he was recogni zed as the
operator. He found that National as operator was in the best interest of
the Governnent because National had denonstrated an effort to get the well
i n production.

In his statenent of reasons Harrison alleges that National's "unchoked
bl ow ng of the well" had damaged the wel I, caused environnental danage,
| oss of revenue, and pronpted himto seek BLMs hel p in westing control of
the well away fromNational. Harrison asserts that BLMwas deaf to his
requests. Harrison asserts that he hinsel f had assenbl ed the necessary
equi prent and was, in fact, ready to test the well and place it in
production at safe, gradually increasing flowrates.

Harrison asserts that when he visited the well site on Novenber 9,
1995, he found that the well was producing gas at too high a rate wth the
likelihood of damage to produci ng fornations.

Review ng the history of the changes in operator designation for the
wel |, Harrison alleges that he was unfairly treated during his tenures. He
states that unlike hinself, the other operators, Anpolex and National, were
never required to flowtest the well as a condition of approval of their
operator designation. Harrison asserts that BLMfailed to respond to his
May 18, 1995, request for a tenporary postponenent of well testing, his
Septentber 27, 1995, notification of damage to the Dakota Sandstone, or to
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his Qctober 18, 1995, energency wel | seizure request. Harrison asserts
that BLMs conduct discrimnated agai nst himas a snal | operator.

The record includes a sundry notice filed Novenber 8, 1995, by
National, stating that pipeline hookup had been conpl eted and the wel | was
ready for production. BLMaccepted this notice on Novenber 20, 1995. This
acceptance indicates that BLMwas not concerned by the potential for damage
which Harrison alleged in his communications to BLM

[1] If an appellant fails to showerror in the appeal ed decision, the
decision will be affirned. Lone Mwuntain Production ., 139 | BLA 244, 250
(1997); Charles S Soll, 137 IBLA 116, 126 (1996). V& find that the
reasons given by BLMfor not approving Harrison's sundry notice of August
21, 1995, are valid and supported by the record. Harrison's tenures as
operator do not denonstrate that he nade diligent efforts to test the well
and place it in production. n the other hand, while National served as
operator it achieved these objectives. It is the authorized officer's
responsi bility "to approve, inspect and regul ate" onshore oil and gas
operations wth a viewto "nmaxinumultinate recovery of oil and gas * * *."

43 CF.R ' 3161.2. Wen, as here, ownership of the lease is equally
hel d, BLMhas discretion to choose an operator that it deens best able to
conduct operations in conformance wth this policy. 1

Harrison's all egati ons about National's bl ow ng of the well,
envi ronnent al damage and | oss of revenue are uncorroborated, and his
conplaints of unfair treatnent by BLMare belied by the record. As that
record shows, BLMseveral tines approved Harrison as operator; however,
Harrison failed to diligently performthe required work. Harrison has
denonstrated no error in BLMs decision returning his sundry notice
unappr oved.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R ' 4.1, the decision
appeal ed fromis affirned.

WIlT A ITrwn
Admini strative Judge
| concur:

RW Milen
Admini strative Judge

1/ These circunstances differ fromthose in our recent decision in Hol conb
Ol and Gas, Inc., 149 IBLA 226 (1999). In that case we affirned

repl acenent of a unit operator by a majority of the working interest

owners, in accordance wth the provisions of the unit agreenent.
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